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MILPITAS MAIN SEWAGE PUMP STATION DESIGN PROJECT AGREEMENT
| | July 23, 2004 Draft '
v

CONSULTING SERVICES AGREEMENT BETWEEN
THE CITY OF MILPITAS AND
INZLER and KELLY CONSULTING ENGINEERS, INC.
THIS AGREEMENT for consulting services regarding fhe new Miipitas Public Library (“Project”) is made by
and between respectively the City of Milpitas and the Milpitas Redevelopment Agency (hereinafter referred fo for

convenience only as “City") and WINZLER and KELLY CONSULTING ENGINEERS, INC.

(‘Consultant”) (together sometimes referred to as the “Parties”) as of , July 5, 2005 (the “Effective Date”) in Milpitas,
- California.

Section 1. SERVICES. Subject to the terms and conditions set forth In this Agreement, Consultant shall
provide to City the services described in the Scope of Consultant's Duties and Services attached as Exhibit A at the

time and place and in the manner specified therein. In the event of a conflict in or inconsistency between the terms
of this Agreement and Exhibif A, the Agreement shail prevail.

1.1 Tetm of Services, The term of this Agreement shall begin on the Effective Date and shall end on August
31, 2007, and Consultant shali complete the work described in Exhibit A -Part 1, by that date, unless the
tert of the Agreement is otherwise terminated or axtended, as provided for in Section 8. The time
provided to Consultant to complete the services required by this Agreement shall not affect the Gity’s right to
terminate the Agreement, as provided for in Section 8. [The parties will discuss an amendment to this
agreement to complete the work described in Exhibit A - Part 2 (Construction Services) prior to the
expiration of the cuzrent term (for Part 1.) Consultant shall not be responsible for delays caused by the City
or by causes beyond the consultant's reasonable control as determined by the City.

1.2 Standard of Performance, . The Consultant: (a) shall fulfill and perform all of its obligations under this
Agreement, and (b} shall perform all professional services in the manner specified by this Agreement and in
accordance with the currently prevailing standards of professionals with the level of expetience and training
similar to Consuitant working in the geographical area in which Consultant practices its profession. Consultant
represent themselves as a recognized leader and experienced practitioner in the field of work for the scope of

this project and are respansible for performing all work appropriate and nacessary to produce a bid package
suitable for competitive public bidding as required by this Contract.

Consultant acknowledges that it is their obligation to prepare (a) bid package(s), including plans, specifications, and
other bid documents; suitable for bidding under the Public Contracts Code. Consuitant further
acknowledges that Consultant understands the standard of care required of bid packages advertised by
public agencies for compeiitive bidding. The City is relying upon the Consultant's professional skiff and
experience to prepare the bid package(s). The Consultant shall produce a 100% Construction Documents
package ready for bid within the schedute, and prior to bidding, The Consultant will have been considered to
have used due professional care fo meet the Standard of Performance if construction change orders, made
necessary due to the Consultant performance, do not exceed 5% of the total construction bid price.

1.3 Asslgnment of Personnel, Consuitant shail assign those persons designated in Exhibit C to perform
services pursuant to this Agreement, Consultant shall not remove or reassign any designated personne!
from the Project without the prior written consent of the City, which City shall not unreascnably withhold.
The Consultant shall be allowed to substitute personne! without prior City approval if a designated person
leaves the Gonsultant’s employ or is otherwise physically unabie ta perform the job duties. The new person
shall be at least of equal status and expsrience to the designated person, i City, in its sole discretion, at
any fime during the term of this Agreement, desires the reassignment of any designated persons,
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Consuftant shall, upon receiving notice from City of such desire of City, reassign such person or persons.
The persons designated in Exhibit C represent the minimum staff to be provided by Consultant. Consuttant
shall assign additional persons toperform services if they are necessary to meet alf of Consultant's
obligations under this Agreement, incltiding but not limited to the quality and timeliness of petformance
required by Section 1.2 above. The Consultant shall keep the City informed of personnal assignments
related o this project, Gity may require Consultant to provide monthly lahor reports if City feels that
appropriate personnel are not being assigned to project. The consuitant shall keep the Cily informed of
personnel assignments related to this project. City may require Consultant to provide monthly labor reports
it City feels thai appropriate personnel are not being assigned to project. The Consultant shall disclose to
the City in writing any known contractual relationship Consuitant has that would favor a supplier or
contractor or would create a conflict of interst.

Time.  Consultant shall devote such resources, money, personnel, and time to the performance of all of its
obligations under this Agreement as may be reasonably necessary to fulfill those obligations, including but
not limited 1o the standard of performance provided in Section 1.2 above. Consultant shall complete gach
phase by the date scheduied in Exhibit A.

Section 2, COMPENSATION. City hereby agrees to pay Consultant a lump sum amount of

, for all work set forth in Exhibit A, Paut 1, plus all reimbursable expenses incurred in
petforming the work, as described in Exhibit B not to exceed seven hundred sixty seven thousand four
hundred thirty five Dollars ($767,435.);plus Additional services, if any, not to exceed (0) Doltars (% 0.)
. City shall pay Consultant for services rendered ptirsuant to this Agreement at the time and in the manner
set forth herein. The payments specified below shall be the only payments from City to Consultant for

services rendered pursuant to this Agreement. Consultant shall submit all invoices to City in the manner
specified harein,

Consultant and City acknowledge and agree that compensation paid by City to Consultant under this
Agreement is based upon Consultant's estimated costs of providing the services required hereunder,
including salatles and benefits of employees and subcontractors of Consultant. Consequently, the parties
further agree that compensation hereunder is intendad to include the costs of contributions to any pensions
and/or annuities to which Consultant and its employees, agents, and subcontractors may be eligible. City
thersfore has no responsibility for such contributions beyond compensation required under this Agreement.
Consultant shall immediately disclose to the City in writing any compensation received by Consultant from
persons other than the City i that compensation relates to the Project.

Completion on Schedule Consultant and City agree that the Consultant has developed both the time
schedule and the fee schedule for each task of work for each phase described in Exnibit A. Therefore, the
consultant shall complete each phase task on schedule and City shall pay the lump sum for each phase,
which is divided into & 95% Fee for completicn and a 5% Fee for early or on time completion. On-time
completion Is completion by the scheduled date for that phase. If the consultant completes work ahead of

. scheduls this will provide float in the schedule as a Consultant resourse, but will not change the scheduled

dates of subsequent phases. If the Consultant completes a phase after the scheduled date it does not
change the scheduled dates for subsequent phases except as provided herein.

i any phase is completed late Consultant forfeits the 5% Fee amount. The Consultant is expected to add
resources and take whatever measties are necessary to accelerate the work to meet the next phase's
scheduled date. If the Consultant recovers the schedule by completing the next o subsequent task by their
scheduled dates, any othenwise previously forfeited %5 Fee amounts will be paid to the Consultant, . .

Invoices

Consultant shall submit invoices, not more often than once & month during the term of this Agreement,

based on the percentage of project phase completion prior to the invoice date, as shown in Exhibit B.
Invoices shall contain the following information:
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*  Serlal identifications of progress bils; i.e., Progress Bill No. 1 for the first invoice, etc.:

*  The beginning and ending dates of the billing period;

A Task Summary containing the original contract amount, the amount of prior billings, the total due
this period, the balance available under the Agreement, and the percentage of completion:

A tabulation of Reimbursable Expenses for the billing period;

Total involce amount, total billed to date, and remaining amounts, for each phase.

Certification of the lack of compensation on the Project other than compensation from the City;
False Claims Act certification in the form set forth in Exhibit J;

The Consultant's signature.

Manthly Payment, City shall make monthly payments, based on invoices received, for services
satisfactorily performed, and for authorized reimbursable costs incurred. City shall have 30 days from the
receipt of an invoice that complies with all of the requirements above to pay Consultant. The Consultant
shall provide reasonable information for the City to.evaluate monthly progress billing.

Retention

City shall retain 10% of each approved payment and withhold that amount, The City shall release retention -
acerued through the end of the bidding phase after a Successful Construction Bid is received for the Project,
For the purposes of this paragraph, a Successful Construction Bid Is a responsible bid within 110% of the
Finai Gonstruction Bid Estimate, or & bid that is awarded by the Clty Council. f the project is not ssued for
bid within 60 days of Plan Approval, the duration of which shall be in accordance with City standard plan
check review time, City will release full retention.

Total Payment. City shall pay for the services to be rendered by Consultant pursuant to this Agreement.
City shail not pay any additional sum for any expense or cost whatsoever incurred by Consultant in
rendering services pursuant to this Agreement. If Consultant performs services pursuant to the City's
request (see Section 2.9 below) that are not within the scope of Exhibit A, then Consultant shall be paid for
those services based on the hourly rates for additional services specified in Exhibit B.

in no event shall Consultant subrit any invoice for an amount in excess of the maximum amount of
compensation provided above either for a task or for the entire Agreement, unless the Agreement is
modified prior o the submission of such an invoice by a properly executed change order or.amendment.

Additional Services. A contingency amount of Doliars ($ ) is Included in the contract
that may be used with written authorization by the City for additional services. Fees for work performed by
Gonsuitant on an hourly basis shall not exceed the amounts shown on the following fee schedule attached
hereto as Exhiblt B. These fees shall apply through the end of the calendar year in which this Agreement is

signed and shall be adjusted each year to be the Jessor of: h the Consultant's standard blliing rates — or the
change in San Francisco-Oakland-San Jose Consumer Price Index.

Reimbursable Expenses, Reimbursable expenses are specified in Exhibit B, and shall not exceed

($ ). Expenses not listed in Exhibit B are hot chargeable to City. Relmbursabie expenses are in
addition to the fees for professional services and a separate budget shall be established for this purpose.
This amount shall not be exceeded without written authorization of the Clty and an appropriate increase In
the Reimbursable Expense Budget2.7 Payment of Taxes. Consultantis solely responsible for the
payment of employmant taxes incurred under this Agraement and any similar feceral or stale taxes.
Payment upon Termination, If the City terminates this Agreementpursuant o Section 8, the City shall
compensate the Consultant for afl outstanding costs and reimbursable expenses incurred for work
satisfactorily completed as of the date of written notice of termination. Consultant shall maintain adequate
logs and timesheets in order to verify costs incurred to that date. If the City terminates this agreement for
cause the it shall not be required to make any further payment to Gonsultant, and Consultant forfsits all
accured retention fo date and the current month’s payment as liquidated damages for the lass to the City to
administer the completion of the work by others.




" Order Consultant to étop work under this Agreement or
withhold any payment that becomes due to Consultant hereunder, o hoth

stop work and withhold any payment, until Consultant demonstrates
compliance with the requirements hereof; and/or

» Declare Consultant in material breach of the Agreemant and
terminate the Agreement.

46 Waiver. The Risk Manager of the Clty has the authority to waive or vary any

provision of Sactions 4.2 through 4.5, Any such waiver of variation shall not be effective
unless made in writing.

Section 5. _INDEMNIFICATION AND CONSULTANT’S RESPONSIBILITIES. Consultant shall

indemnity, defend with counsel reasonably acceptable to the City, and hold harmless the City and its
officials, officers, employees, agents, contractors, consuitants, and voluntsers from and agdinst any and all
losses, fiability, claims, sults, actions, damages, and causes of action arising out of any personal Injury,
badily injury, loss of life, or damage to property, or any violation of any federal, state, or municipal law or
ordinance, to the extent caused, in whole or in part, by the willful misconduct or negligent acts or omissions
of Gonsultant or its employees, subcontractors, ar agents, by acts for which they could be held strictly
liable, or by the quality or character of their work. The foregoing obligation of Consultant shall not apply
when (1) the injury, loss of life, damage to property, or violation of law arises wholly from the negligence or
wiltful misconduct of the City or its officers, employees, agents, contractors, consultants, or voluntears and
{2) the actions of Consultant or its employees, subcontractor, or agents have contributed in no part to the
injury, loss of fife, damage to propetty, or violation of law. 1t is undarstood that the duty of Consultant to
indemnify and hotd harmless includes the duty to defend as set forth In Section 2778 of the California Civil
Code. Acceptance by City of insurance certificates and endorsements required under this Agreement does.
not relieve Consuitant from liability under this indemnification and hold harmless clause. This
indemnification and hold harmless-clause shall apply to any damages or cfaims for damages whether o not
such insurance policies shall have been determined to apply. By execution of this Agreement, Consultant
acknowledges and agrees to the provisions of this Section and that it is a material element of consideration.

End Section

In addition, | recommend the City propose the following languags for Section 2.10 Responsibility for
Additional Costs. | am sure the Consultant will come back with anather proposal for this section,

"The Consultant is required to design the project within the City's final construction budget within the cost
plan show in Exhibit ___, which defines the anticipated bidding criteria. If the lowest responsible bid for the
construction of the Project exceeds the last approved Consultant's bid estimate (Final Construction Bid
Estimate) by more than 12% and City directs Consultant to revise the bid documents for the purpose of
reducing the Project cost, Consultant shall make said changes with no increase in fee. f the Project is then
re-acvertised for bid, Consultant shall provide the additionat bid services at no extra cost,

Gity may, at Its discretion, determine that Consultant shali not be responsible for or in the alternative shall
be responsible for a portion of any additional costs to revise bid documents or provide additiona! bid
services if t s determined by the City that circumstances beyond the Parties' control caused such bids to



exceed the Final Construction Bid Estimate. The Parties further agrae to meet and confer within
calendar days after bid opening as to the appropriate action related to determining the Final Construction

Bid Estimate if the lowest responsible bid for the construction of the Prolect exceeds Final Construction Bid
Estimate by more than 12%."
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retention after the as-huilt documents are completed to the satistaction of the City.

‘Additional Withholding, City shall have the right to withhold an amount from any payment, including final

payment, fo compensate the City for costs, fees, damages and other amounts incurred by the City to the
exient that such Gity's incurrence of said amounts was caused, in whole or in part, by (a) the willful
misconduct, breaches of this Agreement, negfigent violations of law, or negligent acts or omissions of
Consultant or its employees, subcontractors, or agents, (b) acts for which they could be held strictly liable,
(¢} or as provided for elsewhere in this contract.

Total Payment. Gity shall not pay any additional sum for any expense or cost whatsoever incurred by
Consultant In rendering services pursuant to this Agreement. 1f Consultant performs services pursuant to
the City's request (see Section 2.9 below) that are not within the scope of Exhibit A, then Consultant shall be
paid for those services based on the hourly rates for additional services specified in Exhibit B.

In no event shall Consultant submit any invoice for an amount in excess of the maximum amount of
compensation provided above either for a task or for the entire Agreement, unless the Agresment is
modified prior to the submission of such an invoice by a properly executed amendment.

Hourly Fees. Fees for approved work performed by Gonsultant on an hourly basis shall not exceed the
amounts shown on the following fee schedule attached hereto as Exhibit B. These fees shall apply through
the end of the calendar year in which this Agreement is signed and shall be adjusted each year to be the

lesser of: the Consultant's standard billing rates or an increase no more than the change in San Francisco-
Oakland-San Jose Consumer Price index.

Reimbursable Expenses, Relmbursable expenses are specified in Exhibit B, and shall not exceed two
hundred thousand dollars ($167,000). Expenses not listed in Exhibit B are not chargeable to City.
Reimbursable expenses are included in the total amount of compensation provided under this Agreement
that shall not be exceeded. This amount shall not be exceeded withot written authorization of the City and
an appropriate increase in the Refmbuysable Expense Budget.

Payment of Taxes. Consultant is solely respensible for the payment of employment taxes incurred under
this Agreement and any similar federal or state taxes.

Payment upon Termination. If the City terminates this Agreement without cause, pursuant to Section 8,
the City shall compensate the Consultant for alf outstanding costs and reimbursabie expenses incurred for
work satisfactorily completed as of the date of written notice of termination. Consultant shall maintain
adequate logs and timeshsets in order to verify costs Incurred to that date. if the City terminates this
Agreement for cause the City shall not be required to make any further payment to the Consultant, and
Consuiltant forfeits all accrued retention to:date and the current month's payment, as liquidated damages for
ihe loss to the City to administer the completion of the work by others.

Authorization to Perform Services, The Consultant is not authorized to perform any services or incur any
costs whatsoever under the torms of this Agreement until receipt of authorization from the Gity. Consultant
shall notify the City in writing and get written authorization to proceed, prior to deing any work that
Consultant contends is beyond the scope of work of the present contract phase. Consultant shall not defay
the work after receiving authorization to proceed. Consultant acknowledges that timely performance of
services is paramount to avoid delay to the Project and damages to the City.




210  Responsibility for Additional Costs. The Consultant is required to design the project within the City's final
construction budget within the cost plan shown in Exhibit, which will define the anticipated bidding criteria
[number of pre-qualified bidders, major subcontractors, design-bid-build, efc.].If the lowest responsible bid
tor the construction of the Project exceeds the last approved Consultant's bid estimate (Final Construction
Bid Estimate) by more than 10%, and Gity directs Consultant to revise the bid documents for the putpose of
reducing the Project cost, Consultant shall make said changes with no increase in fee. If the Project s then
re-advertised for bid, Consultant shall provide the additional bid services af no exira cost.

Section 3. FACILITIES AND EQUI PMENT, Except as set forth herein, Consultant shall, at its sole cost and
expense, provide all facilities and equipment that may be necessary to perform the services required by this

Agreement. Gity shall make availabie to Consultant only the facilities and equipment listed in Exhibit G?and only
under the terms and conditions set forth therein,

Section 4. INSURANCE REQUIREMENTS, Before beginning any work under this Agreement, Consultant, at
its own cost and expense, unless otherwise specified below, shall procure the types and amounts of insurance listed
below against claims for injuries to persons or damages to property that may arise from of in connection with the
performance of the watk hereunder by the Consultant and its agents, representatives, employees, and
subcontractars. Consistent with the following provisions, Consultant shall provide policies to City that meet the
requirements of this section. Consultant shall maintain the insurance policies required by this section throughout the
term of this Agreement. The cost of insurance shall be included in the Consultants fees, unless provided by the City.
Consultant shall not allow any subconsultant to commence work on any subicontract until Constiitant has obtained
proof that they are adequately covered by all necessary and prudent insurance. The Constitant shall submit the
required certificates of insurance or policies upon submitting an executed ofiginal of this Agreement,

It the City provides Owner Controlled Insurance for the Project, or other comprehensive wrap-around insurance,
Consuiltant shall be required to pay deductible for any insurance claim that Consuftant would have normally paid if the
Consultant were providing the insurance, provided that the deductible shall not exceed $150,000 per claim. {If City

provides insurance, Consultant shall reduce thelr fee by the amount of savings that it realizes by the City providing
insurance rather than Consuitant)

a1 Workers' Compensation. Consulfant shall, at its sole cost and expense, maintain Statutory Workers’
Gompensation Insurance and Employer's Liabifity insurance for any and all persons employed directiy ot
indirectly by Consultant. The Statutory Workers' Compensation Insurance and Employer’s Liability
insutance shall be provided with limits of not less than ONE MILLION DOLLARS ($1,000,000.00) per
accident. In the alternative, Consultant may rely on a self-insurance program to maet those requirements,
but only if the program of self-insurance complies fully with the provisions of the California Labor Code.
Determination of whether a self-insurance program meets the standards of the Labor Code shall be solely in
the discretion of the City. The insurer, if insurance is provided, or the Consutant, if a program of self-
insurance is provided, shall waive all rights of subrogation against the City and its officers, officials,
employees, and volunteers for loss arising from work performed under this Agreement,

4.2 Commercial General and Automobile Liabilify Insurance.

4.2 General requirements, Consultant, at ifs own cost and expense, shall maintain commercial
general and automobile liability insurance for the term of this Agreement in an amount not less than
ONE MILLION DOLLARS ($1,000,000.00) per cccurrence, combined single limit coverage for risks
associated with the work contemplated by this Agreement. If a Commercial General Liability
Insurance or an Automebile Liability form or other form with a general aggregate limit is used,
either the general aggregate limit shall apply separately to the work to be performed under this
Agreement or the general aggregate limit shall be at feast twice the required occurence limit.
Such coverage shall include but shali not be limited to, protection against claims arising from bodily
and personal injury, including death resufting therefrom, and damage to property resulting from
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activities contemplated under this Agreement, including the use of owned, non-owned, or hired
automobiles, to the extent that they exist.

Minimum scope of coverage, Commercial gensral coverage shall be at least as broad as
Insurance Services Office Commercial General Liability occurrence form CG 0001 (ed, 11/88) or
&L, 0002 [check form #s] {ed.1/73) covering comprehensive General Liability and Insurance
Services Office form number GL 0404 covering Broad Form Comprehensive General Liability,
Company-owned automobiles, if any shall be covered at least as broad as Insurance Satvices
Office Automobile Liability form CA 0001 (ed. 12/90) or comparable current coverage, Code 1, No
endorsement shall be attached fimiting the coverage. Consultant shall notify City if any company
owned vehicles exist, or if there are any changes in ownership of vehicles owned by the company.

Additional requirements. Each of the following shall be included in the insurance coverage or
added as a certified endorsement to the palicy:

a. The insurance shall cover on an occurrence or an accident basis, and not on a claims-
made basis.
b. Any failure of Consuitant to comply with reporting provisions of the policy shall not affect

coverage provided to Gity and its officers, employees, agents, and volunteers,

Professional Liability Insurance.

4.3.1

43.2

General reguirements, Consultant, within the fee described in Exhibit A shall maintain for the
period covered by this Agreement professional liability insurance for licensed professionals
performing work pursuant to this Agreement in an amount not less than THREE MILLION
DOLLARS ($3,000,000) covering the licensed professionals' arrors and omissions. Any deductible
or self-insured retention shall not exceed $150,000 per claim. [City may provide Owner Controfled
Insurance. f City provides insurance, Consultant fee shall be reduced by the savings realized (if
any) by City providing insurance rather than Consulfant.}

Claims-made limitations. The following prowsmns shall apply if the professional liability coverage
is written an & olaims-made form:

a. The retroactive date of the policy must be shown and must be before the date of the
Agreament.
b. Insurance must be malntained and evidence of insurance must be provided for at least

five years after completion of the Agreement or the work, as long as it is reasonably
available at that time, to the extent provided in the fee structure of Exhihit A.

¢. [fcoverage is canceled or not renewed and it is not replaced with another claims-made policy
form with & refroactive date that precedes the date of this Agreement, Consultant must provide
extended reporting covarage for a minimum of five years after completion of the Agreement or
the work. The City shall have the right to exercise any extended reporting provisions of the
policy, if the Consultant cancels or does not renew the coverage. [Modify for OCIP]

d. A capy of the claim reporting requirements must be submitted to the City prior to the
cammencement of work under this agreement.

All Policles Requirements.,
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Acceptability of Insurers. All Insurance required by this section is to be placed with insurers with
a Bests' rating of no less than AVIL. .

Verification of coverage. Priorto begmnmg any work under this Agreement, Gonsultant shall
furnish Gity with comptete certificates of insurance and certified capies of all policies, Including
complete certified coples of all endorsements. All copies of certificates, poficies and certified

endorsements shall show the signature of a person authorized by that insurar to bind coverage on
its behalf. -

Notice of Reduction in or Cancellation of Coverage. An endorsement shall be attached to all
insurance obtained pursuant to this Agreement stating that coverage shall not be suspended,
voided, canceled by either party, except after thirty {30) days' prior written notice by malif has been
given to the City. If any coverage required by this section is reduced, limited, cancelled, or
materially affected in any other manner known to Consuiltant, Gonsultant shall provide written
notice to City at Consuitant’s earliest possible opportunity and In no case latet than ten (10)
working days after Consultant is notified of the change(s} in coverage.

Additional insured; primary insutance, Fxcept for the professional fiability and workers'
compensation policies, a certified endorsement at least as broad as Insurance Services Office form
number CG 20 10 (11/85 ed.) shall be attached to all policies stating that the City and its officers,
employees, agents, and volunteers shall be covered as additional insureds with respect to each of
the following: liability arising out of activities performed by or on behalf of Consuttant, inciuding the
insured’s general supervision of Consultant; products and compieted operations of Consultant, as
applicable; premises owned, occupled, or used by Consultant; and automobiles owned, feased, or
used by the Consultant in the course of providing services pursuant to this Agreement. The
coverage shall contain no special [imitations o1 the scope of protection afforded to City or its
officers, employees, agents, or volunteers,

A certified endorsement shall be attached to all policies stating that coverage is primary
insurance with respect to the Gity and its officers, officials, employees and volunteers, and
that no insurance or self-nsurance maintained by the City shall be called upon to
coniribute to a foss under the coverage.

Deductibles and Self-Insured Retentions. Consultant shall disclose to and obtain the approval
of City for the self-insured retentions and deductibles before beginning any of the servicas or work
called for by any term of this Agreement,

During the petiod covered by this Agreement, onfy upon the prior express written authorization of
City, Consultant may Increase such deductibles ot self-nsured relentions with respect to City, its

officers, employses, agents, and volunteers, which authorization shall not be unreasonably
withheld.

Subconsultants, Consultant shall include all subconsultants as insureds under its policies or shall
furnish separate certificates and certified endorsements for each subconsultant,

Vatiation. The City may approve a variation In the foregoing insurance requirements, upon a
determination that the coverage, scope, limits, and forms of such insurance are sither not
commercia?ly available, or that the City's interests are otherwise fully protected.

Remedies. In addition'to any ether remedies Clty may have if Consultant fails to provide or maintain any
insuranse policies or policy endorsements o the extent and within the time herein required, City may, at its

sole option exercise any of the following remedies, which are altematives to other remedies City may have
and are not the exclusive remedy for Consultant’s breach:



Obtain such insurance and deduct and retain the amount of the premiums for such insurance fram
~ any sums due under the Agreement;

Order Consultant to stop work under this Agreement or withhold any payment that becomes due to
Consultant hereunder, or both stop work and withhold any payment, until Consultant demonstrates
compliance with the requirements hereof; and/or

x Terminate this Agresment, for cause (that Consultant has not kept proper insurance).

SECTION 5 INDEMNIFICATION AND CONSULTANT'S RESPONSIBILITIES.

Consultant shall indemnify, defend and hold harmless the City and its officials, officars, employees, agents othar than
the construction contractor(s), and volunteers from and against any and all fosses, liabifity, claims, suits, actions,
damages, and causes of action arising out of any personal injury, bodily injury, loss of lite, or damage to property, or
any viofation of any federal, state, or municipal law or ordinance, to the extent caused, in whole or in part, by (a) the
willful misconduct, breaches of this Agreement, negligent violations of law, or negligent acts or omissions of
Consuttant or its employees, subconsultants, or agents, or {b) acts for which they could be held strictly lable. The
foregoing obligation of Consultant shall not apply when (1) the injury, loss of life, damage to property, or violation of
law arises wholly from the hegligence or willful misconduct of the City or its officers, employees, agents, or
volunteers, and (2) the actions of Consultant or its employees, subcontractor, or agenis have contributed in no part to
the injury, loss of life, damage to property, or violation of law. Itis undetstood that the duty of Consulfant to indemnify
and hold harmless includes the duty to defend as set forth in Section 2778 of the California Civil Code. Acceptance

by City of insurance policies and endorsements required under this Agreement does not relieve Consultant from
liabifity under this indemnification and held harmless clause.

This indemnification and hold harmiess clause shall apply to any such damages ot claims for damages whether or
not such insurance policies shall have been determined to apply. By execution of this Agreement, Consultant
acknowledges and agrees to the provisions of this Section and that it is a mateial element of consideration.

If Consultant or any employes, agent, or subcontractor of Consultant providing services under this Agreement is
determined by a court of competent jurisdiction or the California Public Employess Retirement System (PERS) to be
eligihle for enroliment in PERS as an employee of City, Consuitant shall indemnify, defend, and hold harmless City
for the payment of any employee and/or employer contributions for PERS benefits on behalf of Consultant or its

employees, agents, or subcontractors, as wefl as for the payment of any penalties and interest on such contributions,
which would otherwise be the responsibility of City,

Section 6. STATUS OF CONSULTANT,

6.1 independent Contractor, At all times during the term of this Agreement, Consultant shall be an
indepandent contractor and shall not be an employee of City. Clty shall have the right to control Consultant
anly insofar as the resuits of Consultant's services rendered pursuant to this Agreement and assignment of
personnel pursuant to Subparagraph 1.3. Otherwise, City shall not have the right 1o control the means by
which Consultant accomplishes services rendered pursuant to this Agreement. Notwithstanding any other
City, state, or federal policy, rule, regulation, law, or ordinance to the contrary, Consultant and any of its
employees, agents, and subcontractors providing services under this Agreement shall not qualify for or
become entitled to, and hereby agree to waive any and all claims to, any compensation, benefit, or any
incldent of employment by City, including but not limited to eligibility to enroll in the California Public
Employess Retirement System (PERS) as an employee of City and entitlement to any contribution to be
paid by City for employer contributions and/or employee contributions for PERS benefits.




6.2

Consultant No Agent, Except as City may spacify in writing in this Agreement or elsewhere, Consultant

shall have no authority, express or implied, to act on behalf of City in any capacity whatsoever as an agent
or to bind City to any obligation whatsoever.

Section 7. LEGAL REQUIREMENTS,

71

7.2

173

74

7.5

Governing Law. The laws of the State of Califomia shall goverri this Agreement.

Compliance with Applicable Laws. Consuftant and any subconsultant shall use due care to comply with
all laws applicable to the performance of the work hereunder. Consultant shall exsrcise dus care that the

design and bid documents comply with all laws, regulations, and good practices. Consultant's activities in
conducting business shall comply with all applicable laws and regulations.

Other Governmental Regulations, To the extent that this Agreement may be funded by fiscal assistance
from another govémmental entity, Constitant and any subcontractors shall corply with all applicable rules
and regulafions to which City is bound by the terms of such fiscal assistance program.

Licenses and Permits, Consultant represents to City that Consultant and its employees, agents, and any
subcontractors have all licenses, permits, qualifications, and approvals of any nature whatsoever that are
legally required to practice thair respective professions. Consultant represents to City that Consultant and
its employees, agents, any subcontractors shall, at theit sole cost and expense, keep in effect at all times
during the term of this Agreement any licenses, permits, and approvals that are legally required fo practice
their respective professions. In addition to the foregoing, Consultant and any suhcontractors shall obtaln
and maintain during the term of this Agreement valid Business Licenses from City.

Nondiscrimination and Equal Opportunity. Consultant shall not discriminate, on the basis of a person’s
race, religion, celor, national origin, age, physical or mental handicap or disability, medical condition, marital
status, sex, or sexual orientation, against any einployee, applicant for employment, subcontractor, or bidder
for a subcontract. Consultant shall comply with all applicable federal, state, and local laws, policies, rules,
and requirements refated to equal oppertunity and nondiscrimination in employment, contracting, and the
provision of any services that are the subject of this Agreement, including but not timited to the satisfaction
of any positive obligations required of Consultant thereby.

Consultant shall include the provisions of this Subsection in il subcontracts.

Section 8. TERMINATION AND MODIFICATION,

8.1

Termination. City may terminate this Agreement at any time with or without cause upon written notification
to Gonsultant. In the event of termination, without cause, Consultant shall be entitled to compensation for
services performed to the effective date of termination; City, however, may condition payment of such
compensation upon Consultant defivering to City any or ail documents, photographs, computer software,
video and audio tapes, and other materials provided to Consultant or prepared by or for Consultant or the
City in connection with this Agreement. City owns all materials produced under this agresment, however

the City shall not hold the Consultant liable for the City's use of incomplete design work and related
calculations, and documents.

Gonsultant may not terminate this Agreement for any reason other than City’s breach of contract, If any
dispute exists betwsen Consultant and City, Consultant must continue to perform all of its services, however
City will participate in mediation if a dispute cannot be resolved in the normal course of work, after
Gonsultant has submitted its disagreement in writing to the City along with related documentation, and
allowed the City reasonable time to consider the information, get direction from its advising bodies, and
attempt resolution of the matter with the Consultant, Consultant may seek other legal remedies foilowing
mediation. During construction Gonsultant does not have tha right to terminate this Agreement, or cease



8.2

8.3

8.4

8.5

8.6

performance under this Agreement, except for breach of contract by the City, as this action would likely

cause extensive harm to the City by, among other things, interfering with construction of the design
preparad hy the Consultant.” ’

Extension. City may, in its sole and exclusive discretion, extend the end date of this Agreement beyond
that provided for in Subsection 1.1. Any such extenslon shall be speclfied in writing by the Clty. Consultant
understands and agrees that the extension, in and of itself, shali not ohligate the City to provide Consultant
with compensation beyond the amounts provided for in this Agreement.

Amendments. The parties may amand this Agreement only by a writing signed by all the parties.

Assignment and Subcontracting. City and Consuitant recognize and agree that this Agreement
contemplates personal performance by Consultant and Is based upon a determination of Consultant's
professional competence, experience, and professional knowledge. Moreover, a substantial inducement to
City for entering into this Agraement was and is the personal reputation and competence of Consultant.
Consultant may not assign this Agreement or any interest therain without the prior written approval of the
City. Consuitant shall not subcontract any portion of the performance contemplated and provided for herein,
other than to the subconsultants noted in the proposal, without prior written approval of the City.

Survival. All obligations arising prior to the termination of this Agreement and all provisions of this
Agreemen! allocating liability between City and Consultant shall survive the tetmination of this Agreement.

Options upon Breach by Consultant, If Consultant materially breaches any of the terms of this
Agreement, the City shall give the Gonsultant notice and reasonable opportunity to correct the breach, If the
Consultant fails to correct the breach to the City's satisfaction, City's remedies shall include, in addition to all
other remedies avaifable to City under this Agreemant and law, the following:

8.6.1  Terminating the Agreement;

8.6.2  Retaining the plans, specifications, drawings, reports, design documents, and any other work
product prepared by Consultant pursuant to this Agreement;

8.6.3  Hiring a different consultant to complete the work described in Exhibit A not finished by Consultant,
or City staff may complete such work; and/or

8.6.4  Terminating the Agreement for any breach (cause) shall require forteiture by the Consultant to any
claim to all retention held by the City to-date, and the current month’s payment otherwise owed to
the Consultant and any other amount otherwise owed to Consultant by City under this Agreement.

Section 9. KEEPING AND STATUS GF RECORBS.

9.1

Records Created as Part of Consultant's Performance. Al significant work products, including drawings
and spegcifications, reports, maps, models, charts, studies, surveys, and photographs, plans, studies,
specifications, records, files or any other documents or materials in electronic or any other form, that
Consultant prepares or obtains pursuant to this Agraement and that relate to the matters covered hersunder
shall be the proparty of the City. Consultant hereby agrees to deliver those documents to the City in the
normal course of work or upon termination of the Agreement. It is understood and agreed that the
documents and other materials, including but not timited to those discribed above, prepared pursuant to this
Agreement ate prepared specifically for the City and are not necessarily suitable for any future or other use.



8.2

9.3

Consultant agrees that, until final approval by City, all data, plans, specifications, reports and other
documents are confidential and wilt not be released to third parties without prior written consent of City.

Consultant’s Books and Records. Consultant shall maintain any and all ledgers, books of account,
invoices, vouchers, canceled checks, and other records or documents evidencing or relating to charges for
services or expenditures and disbursements charged to the City under this Agreement for a minimum of

three (3) years, or for any longer period required by law, from the date of final payment to the Consultant to
this Agreement.

Inspection and Audit of Records. Any records or documents that Section 9.2 of this Agreement requires
Consultant to maintain shall be made available for inspection, audit, andfor copying at any time during
regular business hours, upon oral or written request of the City. Under California Government Code Section
8546.7, if the amount of public funds expended under this Agreement exceeds TEN THOUSAND DOLLARS
($10,000.00), the Agreement shall be subject to the examination and audit of the State Auditor at the

request of City, or as part of any audit of the City, for a period of three (3) years after final payment under
the Agreement.

Section 10 MISCELLANEQUS PROVISIONS.

10.1

10.2

10.3

10.4

10.5

106

10.7

Mediation. If a dispute arises out of or is related to this Agreement, or the breach thereof, and if the said
dispute cannot be settled through direct discussions, the City and the Consultant, as parties to this
Agreement, agree to first endeavor to settle this dispute in an amicable manner by mediation through a
mutually agreed to mediation service before having recourse to a judicial forum.

Attorneys’ Fees. If a party to this Agreement brings any action, inciuding an action for declaratory refief, to
enforce or interpret the provision of this Agreement, the pravailing party shall be entitled to reasonable
at!orneys fees in addition to any other relief to which that party may be entitled. The court may set such
fees in the same action or in a separate action brought for that purpose.

Venue, [ cither party brings any action against the other under this Agreement, the parties agree that trial
of such action shall be vested exclusively in the state courts of California in the County of Santa Clara or in
the United States District Court for the Northem District of California,

Severability. If a court of competent juriediotion finds or rules that any provision of this Agreement is
invalid, void, or unenforceable, the provisions of this Agreement hot so adjudged shall remain in full force

and effect. The |nval|d|ty in whole or in part of any provision of this Agreement shall not void or affect the
validity of any other provision of this Agreement,

No Implied Waiver of Breach. The waiver of any breach of a specific provision of this Agreement does not
constifute a waiver of any other breach of that term or any other term of this Agreement.

Successors and Assians. The provisions of this Agreement shall inure to the benefit of and shalf apply to
and bind the successors and assigns of the parties.

Use of Recycled Products, Consultant shall endeavor to prepare and submit all reports, written studies
and other printed material on recysled paper to the extent it is available at equal or less cost than virgin
paper,

Conflict of Interest, Consultant may serve other clients, but none whose activities within the corporate
fimits of City or whose business, regardiess of iocation, would place Consultant in a “conflict of interest,” as

that term is defined in the Political Reform Act, codified at California Government Code Section 81000 et
seq. :



* Consultant shall not empioy any City official in the work performed pursuant to this Agreement. No officer or
emplayes of Gity shall have any financial interest In this Agreement that would violate California
Government Code Sactions 1090 ef seq.

Consultant hereby states that it is not now, nor has it been in the previous twelve {12) months, an employee,
agent, appointee, or officiat of the City. If Consultant was an employee, agent, appointse, of official of the
City in the previous twelve months, Consultant states that it did not participate in any manner in the forming
of this Agreement. Consultant understands thal, if this Agreement is made in violation of Gavernment Code
§1090 et.seq., the entire Agreement fs void and Consultant will not be entitled to any compensation for
services performed pursuant fo this Agreement, including relmbursement of expenses, and Consultant wifl
be required to reimburse the Gity for any sums pald to the Consultant. Consultant understands that, in
addition to the fotegoing, it may be subject to criminal prosecution for a viofation of Government Gods §
1090 and, if applicable, will be disqualified fram holding public office in the State of California.

108 Solicitation. Consultant agrees not to soficit business at any meeting, or focus group, related to this
Agreement, either orally or through any written materials,

10.9  Contract Administration. T'his Agreament shall be administerad by the Assistant City Engineer or
designee (Capital Improvement Program Manager), who shall act as the City's representative. All
correspondence shall be directed to or through the Assistant Gity Engineer or designee.

10,10 Notices. Any written nofice to Consultant shall be sent to:
Winzler & Kelly Consulting Engineers
417 Montgomery Street, Suite 600
San Francisco, CA 94104-1115
Attention: Anthony Petroccitto

Any written notice to Gty shall be sent to: with Copy to:

City of Milpitas . City of Milpitas

455 East Calaveras Boulevard 455 kast Calaveras Boulevard
Milpitas, CA 95035-5411 Milpitas, CA 950835-5411
Attention: Greg Armendariz Attention: Mark Rogge

10.11  Professional Seal. In accordance to ficensing regulations and codes, work shall have the professional seal
and signature of the licensed professional responsible for the work. Where applicable in the determination
of the City, the first page of a technical report, first page of design specifications, and each page of
construction drawings shall be stamped/sealed and signed by the ficensed professional respansible for the
report/design preparafion. Submittals to the Building Department shall be stamped as "building permit
submittal" and stamped and signed as required by the Building Department's rules.

10.12  Integration; Incorparation, This Agreement, including ali the exhibits attached hereto, represents the
entire and infegrated agreement betwean Gty and Consultant and supersedas all prior negotiations,

representations, or agreements, either written or oral. All exhibits attached hereto are incorporated by
reference harein, A

10,13 Counterparts. This Agreement miay be executed in multiple counterparts, each of which shali be an
originat and all of which fogether shall constitute one agreement.

The Parties have executed this Agreement as of the Effective Date.



CITY OF MILPITAS CONSULTANT

Charles Lawson, City Manager Anthony Petroccitto, Principal

MILPITAS REDEVELOPMENT AGENCY

Charles Lawson, Executive Director

Aftest:

Gall Blalock, City Clerk/Agency Secretary

Approved as to Form:

StevenT. Mattas, City Attorney, Agency Counsel



EXHIBIT “A”

GENERAL
Main Pump Stafion Replacement

This project involves design of a new pump station at the existing City of Milpitas waste water treatment
plant (demolished) located at 1425 North McCarthy Bivd, City of Milpitas. The existing pump station, in use, is
located in the southeast quadrant of this site. The City’s tentative desired location for the new pump station would

be just west of the existing one keeping the existing in service during construction and then abandon it after the new
pump station is operational,

The City would like to explore the possibility to modify or remove the 90-degree flow control structure and

add grinder capacity to the system within this new design. This would include hydrauhc modeling of the inflow
pipeline and structures to substantiate this work.

The new pump station and control building design will need to permit future expansion. It shalil be designed
and built to handle current, and short and mid term high capacity needs. Expansion capabilities shall be available
without major structural changes to add more capacity as the City builds out,

The new pump station controls must also be designed to meet both current and future needs with out
complete replacement. The City would like to take advantage of current state of the art control equipment including

Programmable Logic Controls and variable speed drives and also future provisions for the ability of remote viewing
and operation of the facility

SCOPE OF SERVICES '

The professional services will consist of full Engineering and design services including all phases of design
preliminary review and assessment, hydraulic analysis, and refinement of a new Main Sewage Pump Station.
Preparation of a functionality and proposed design operations report, schematic design, design development,
construction documents, Title 24 studies, flow capacity analysis, site analysis and infrastructure assessment
geotechnical, soils sampling and testing, dewatering analysis and sampling and testing, surveying, seismic, noise
and vibration analysis, odor control, Mechanical/ Pumps/ Control / Building Commissioning Services as well as
other related studies and reports required for approval and permitting of the project. The Consuliant shall provide
the services for all necessary design and engineering disciplines including, without limitation mechanical,
electrical, plumbing, fire protection, communications, data and technology, security, structural, soils, geology,
landscape architecture, and civil engineering. The construction documents shall be complete and fully integrated to
-allow for construction bidding in accordance with the public contracting codes.

Engineering and design support services for bidding, construction and post-construction, shall also be required
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